1.
Declarant 
I. Framework for Analysis of Whether an Out-of-Court Statement is Admissible
To determine whether evidence of an out-of-court statement is admissible, one must make several determinations. If the evidence passes muster under the rules of evidence, then one must ask if its admission would violate the Constitution:
(1)
Is the proffered evidence "hearsay" (as defined in Md. Rule 5-801(a)-(c))? If the evidence is nonhearsay, neither the hearsay rule nor the Confrontation Clause will exclude it.
(2) If it is hearsay, is it nonetheless not excluded by the hearsay rule, because it qualifies under an exception to that rule ?
Even if the hearsay rule does not exclude it, do other evidence rules exclude it (e.g., ?
If rules of evidence do not exclude it, then one must ask whether the Constitution bars its consideration.
(4) If it is offered at a trial on the merits 1 against a criminal accused, is it
Atestimonial@ hearsay? If it is testimonial, then its admission must comply with the confrontation clause.
(5) Even if the confrontation clause is inapplicable, but the evidence is offered in any proceeding to which the due process clause applies, is the evidence reliable? See, e.g., Cotto v. Herbert, 331 F.3d 217 (2d Cir. 2003 ) (a verdict based on unreliable evidence violates the losing party=s due process right).
II. Is The Evidence Hearsay?
A.
What is Hearsay?
Evidence is hearsay if (1) an out-of-court statement (any time other than from this witness stand at this trial) of a person (including a hearsay declarant who is also testifying at trial) ("OCS") is being proved, and (2) in order for that OCS to help to prove the fact it is being offered to prove today at trial, the fact-finder would have to assume that the out-ofcourt speaker or writer (the "declarant") believed a particular fact to be true and that the declarant was correct, i.e., that fact was true. The shorthand for this last element is that the OCS is offered now to prove the truth of some matter that was (explicitly or implicitly) asserted by the declarant when the declarant made the statement (-TOMA‖): OCS + TOMA = Hearsay.
1.
The Two Elements of -Out-of-Court‖ -Statement‖
Rule 5-801(c) defines OCS as "a statement, other than one made by the declarant while testifying at the trial or hearing. . . ." Rule 5-801(a) defines a -statement‖ as "(1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion." It can be fairly said, then, that a -statement‖ is an assertion of fact(s) by a person.
Because of the first part of the definition in , for purposes of the rules of evidence even the prior statement of a witness who is testifying today at trial is considered an OCS. Thus the hearsay rule excludes a witness"s own prior statements unless either (1) they are offered only for a relevant nonhearsay purpose or (2) the proper foundation has been laid to support a finding by the trial judge that they fall within a particular hearsay exception (or exceptions). This may be surprising, because, after all, this witness declarant can be crossexamined at trial. Thus, this preference for live memory is reflected only in a rule of evidence, and not in the confrontation clause.
Problems.

Does "statement" in Rule 5-801(a) include:
a.
A parrot's exclamation, when the police entered the apartment to find the dead body of Jennifer, the owner of the parrot, -Richard stabbed me! Richard stabbed me!‖ a Hewlett Packard HP 6890 series gas chromatograph machine and computers with HP ChemStation software. After lab technicians subjected the blood sample to testing, the instruments printed out some 20 pages of data and graphs. Based on the data, the director of the lab and its chief toxicologist, Dr. Barry Levine, issued a report to the United States Park Police, stating that the blood sample Acontained 27 mg/dL readings were not statements, though expert's conclusions based on them were), cert. It is noteworthy, and perhaps critical, that in United States v. Washington no issue as to authentication or chain of custody was presented or preserved.
2.
Making and Meeting Hearsay Objections a.
If a hearsay objection is properly made because the evidence includes an OCS, the proponent of the evidence must meet the objection by explaining to the court how either the evidence is nonhearsay or it falls within a hearsay exception. Otherwise, the court may correctly sustain the objection.
b.
Timeliness. One can object in anticipation -but the objection is not technically called for until the hearsay itself is asked for.
3.
-TOMA‖? or Nonhearsay?
Remember, an OCS is not hearsay if it is probative of and offered to prove a RELEVANT fact other than "TOMA" (the truth of any fact asserted by the declarant when the declarant made the OCS). All evidence must comply with Rule 5-402, requiring relevance. Offering evidence for a nonhearsay purpose that is not relevant will not provide a route around the hearsay rule. E.g., Boyd v. State, 399 Md. 457, 924 A.2d 1112 (2007 .
An easy way to look at the TOMA element is to ask, "Even if the out-of-court declarant was factually incorrect with regard to the assertion s/he made in the OCS, is it still relevant that the declarant made the statement?" "Is it relevant simply that the OCS was made?" If the answer to either of these questions is yes, the evidence is NONHEARSAY. (A limiting instruction under Rule 5-105 may be appropriate.) of ethanol@ and that the sample tested positive for phencyclidine, containing A0.04 mg.L of phencyclidine as quantitated by gas chromatography/spectrometry.@ While Dr. Levine did not see the blood sample and did not conduct any of the tests himself, three lab technicians operating under his protocols and supervision conducted the tests and then presented the raw data from the tests to him.
The raw data were mechanical computer printouts with each page headed by the date of the test, the machine operator, an identification of the sample, its dilution factor, and other similar information, and containing computer-generated graphs and data reporting the results produced by the chromatograph machine.
498 F.3d at 728.
Another way of looking at this process is as a bus ride; you jump off the bus as soon as you get some probative value as to the fact the OCS is offered to prove. 
Metrobus
Problems.
Witness is called to testify: -The shopkeeper told me one of the people who robbed her was Wally.‖ Is this evidence hearsay (an OCS + TOMA) if it is offered to prove the following?
1. Wally robbed the shopkeeper.
2.
The witness knows the shopkeeper.
3.
The shopkeeper was alive on the day she spoke to the witness.
4.
Wally is a criminal.
5.
The shopkeeper and the witness were -on speaking terms.‖
6.
Wally was in the town where the shop is on the day of the robbery.
Analysis: For example, would the fact that the shopkeeper said to the witness, that -Wally was one of the robbers‖ help to prove that Wally was in that town on the day of the robbery only if the shopkeeper was factually correct about one or more of the facts she asserted in the OCS?
Four categories of OCS's that are NONHEARSAY because they are offered for a purpose other than to prove TOMA [both belief and accuracy of the declarant as to something s/he was asserting at the time the declarant made the OCS] come up repeatedly:
" ii. VERBAL PARTS OF ACTS (giving a particular legal effect, by virtue of the substantive law, to an otherwise legally ambiguous nonverbal act). These OCS's have probative value under the substantive law, regardless of the declarant's sincerity (truthfulness). For example, the statement, -This is a gift,‖ when handing over a ring, makes it a donative transfer, even if the declarant was intending to steal the ring back later. Similarly, a threatening statement accompanying an otherwise ambiguous act can make the combination an assault.
b.
STATEMENTS OFFERED TO PROVE THEIR EFFECT ON THEIR HEARER OR READER
These statements, e.g., statements putting the hearer or reader on notice (-Caution: Wet Floor‖) or statements affecting the reasonableness of the hearer's or reader's subsequent conduct (-Don't touch that, it's hot!‖) are probative for that purpose, regardless of either the declarant's sincerity or accuracy.
• If A testifies that she heard B tell the store manager, 15 minutes before a slip and fall, that -There's a spill in Aisle 6,‖ can this evidence be relevant for a nonhearsay purpose? How? Note that, if offered for a nonhearsay purpose, it may not be used as substantive evidence that there was a spill in Aisle 6. A limiting instruction under Rule 5-105 may be requested. , e.g., Shipp v. United States, 212 Fed. Appx. 393 (6th Cir. 2006 ) (unpublished) (malicious prosecution case).
See
c. EVIDENCE OF THE DECLARANT'S CONSCIOUSNESS,  ABILITY TO TALK, ABILITY TO SPEAK A PARTICULAR  LANGUAGE, ETC. • Neither sincere belief nor accuracy of the declarant is needed for this category of non-hearsay. For example, consider the statement of a person (not the Prince of Wales) trapped in a car, -I am Charles, Prince of Wales,‖ offered to show consciousness, which is relevant to conscious pain and suffering, which is relevant to damages. It does not matter whether what the declarant said was true, simply that she said something.
STATEMENTS OFFERED AS CIRCUMSTANTIAL
d. STATEMENTS OFFERED AS CIRCUMSTANTIAL --NOT DIRECT --EVIDENCE OF THE DECLARANT'S EMOTION, STATE OF MIND, KNOWLEDGE, BELIEF, INTENT, SANITY OR INSANITY
In this final one of the -big four‖ categories of nonhearsay, the relevance requirement is met if the declarant was sincere, regardless of the declarant's accuracy as to the facts asserted by him or her. E.g., in A's trial for murder of B, the State calls C to testify to A's OCS one week before the murder, -B is not only mean and nasty, he's an [expletive deleted].‖ To be relevant to the State's case, it does not matter whether B was really mean, nasty, etc. Therefore, it is nonhearsay, as we care only that apparently A believed that B was nasty, not whether A was correct as to the fact A asserted, that B was nasty.
See, e.g., Thomas v. State, 397 Md. 557, 575-80, 919 A.2d 49 (2007) (evidence of defendant"s initial refusal to provide a blood sample was properly admitted as circumstantial evidence of consciousness of guilt as State had laid proper foundation by showing that defendant was told blood was needed in reference to victim's death) ; Holland v. State, 122 Md. App. 532, 713 A.2d 364 (1998) (witness testified defendant or one of his companions in motel room said -We're going down the strip to sell‖; Judge Moylan explains: -The words were offered as circumstantial evidence that either the appellant or the other codefendant who uttered them along with others who heard the words were privy to a concerted plan to sell narcotics-on the strip or elsewhere, immediately or after the coast was clear. The very uttering of the words helped to show the state of mind of the one who uttered them and/or of others who heard them. As circumstantial evidence used to prove that collective state of mind, to wit, the [charged] conspiracy [to sell illegal drugs], the words were non-hearsay.‖).
4.
Important Recent Maryland Decisions: Implied Assertions
The common law rule of Wright v. Tatham, an 18th century English case, as to verbal utterances may be stated as follows:
Verbal utterances are hearsay if offered to prove the truth of the matter that was directly asserted by the declarant. They are also hearsay if they are offered to prove the truth of an assertion implied by the declarant, i.e., their proponent is asking the fact-finder to infer that the declarant would not have made the utterance unless he or she believed a particular fact to be true, and the out-of-court utterance is offered to prove the truth of that fact the declarant apparently believed.
In Stoddard v. State, 389 Md. 681, 887 A.2d 564 (2005) , the Court of Appeals of Maryland (4-to-3) adopted this approach. There the OCS was of an 18-month-old child who said to her mother, -Is [the defendant] going to get me?‖ The evidence was relevant only if offered to prove that the child had seen the defendant -get‖ the murder victim. Md. App. 436, 681 A.2d 1181 (1996 (finding no intended assertion).
In Bernadyn v. State, 390 Md. 1, 887 A.2d 602 (2005) , the Stoddard majority held that a medical bill seized by police at 2024 Morgan Street in Edgewood, Maryland, and addressed to -Michael Bernadyn, 2024 Morgan Street, Edgewood, Maryland 21040,‖ was inadmissible hearsay when used by the State to establish that Bernadyn lived at that address.
• When that scenario recurs, can the foundation for the bill as a business record be laid as to the patient's address? Is there a double hearsay problem?
• Or is the bill with that name on it relevant (does it have probative value connecting Bernadyn to that address) simply because it was found at that address? (See Judge Wilner's dissent.) Consider if, instead, the bill had been found at a garbage dump-then what would the analysis be?
• If the State offers the bill, at retrial, only as circumstantial evidence linking someone using that name with the address where it was found, will it be admissible for that limited purpose? See Fields v. State, 395 Md. 758, 912 A.2d 637 (2006) 409 (1985) (defendant=s rights under the confrontation clause were not violated by the introduction of the confession of an accomplice for the nonhearsay purpose of rebutting respondent=s testimony that his own confession was coercively derived from the accomplice=s statement).
The confrontation clause would not bar the admission, for example, of a nontestifying hearsay declarant's prior consistent testimonial statements, when offered as to her credibility only, to rehabilitate her after she has been impeached pursuant to Md. Rule 5-806. Cf. Holmes v. State, 350 Md. 412, 712 A.2d 554 (1998) With regard to the admission of hearsay, the preliminary question as to competency is not whether the declarant is competent to testify at the time of trial. The touchstone instead is whether the declarant, when he or she made the out-of-court statement, appears to have been capable of perceiving facts accurately and relating them rationally. See, e.g., Contee v. State, 184 A.2d 823, 825-26 (Md. 1962 This result takes into account principles of developmental psychology. A child of a certain age may be able to accurately relate very recent events but not events of a long time ago. (An Alzheimer's patient might have the opposite capacity.) Excited utterances of young children have often been admitted, though the children would not have been permitted to testify in court. E.g., State v. Giles, 772 P.2d 191 (Idaho 1989); Moore v. State, 26 Md. App. 556, 561, 338 A.2d 344, 347 (1975) (excited utterance of 3-1/2-year-old child was admissible; child's competence is -irrelevant since the testimonial qualifications do not apply to spontaneous declarations‖).
If, however, the statement was made by a person who is shown to have lacked sufficient mental capacity to have made any rational statement at the time the statement was made, the court should exclude the statement. See United States v. Barrett, 8 F.3d 1296 , 1300 (8th Cir. 1993 ) (-Another factor to consider in determining whether [the child victim's] hearsay statements contain particularized guarantees of trustworthiness is the reason for [the child 's] inability to testify at trial. While the Confrontation Clause ‗does not erect a per se rule barring the admission of prior statements of a declarant who is unable to communicate to the jury at the time of trial,' the declarant's inability to communicate may be relevant to whether the hearsay statements possessed particularized guarantees of trustworthiness. Should the district court determine that [the child] did not know the difference between the truth and a lie, this finding would have an obvious impact on whether [her] hearsay statements were trustworthy.‖); Ring v. Erickson, 983 F.2d 818 (8th Cir. 1992 ) (admission of videotaped interviews of 3-year-old child victim, whom state court determined to be incompetent to testify at trial, not shown to have adequate indicia of reliability, was violation of accused's confrontation right and reversible error); Hutchcraft v. Roberts, 809 F. Supp. 846 (D. Kan. 1992) (state court violated defendant's confrontation rights by admitting out-of-court statements of mentally retarded teenaged victim when, inter alia, preliminary hearing judge found declarant unavailable to testify on ground that she could not discern the truth from falsehood); State v. Karpenski, 971 P.2d 553 (Wash. App. Div. 2 1999) (child victim was neither competent to testify at trial nor competent when he made numerous inconsistent and fantastic out-of-court statements; reversible error to permit child to testify and to admit his out-of-court statements). See also Miller v. State, 531 N.E.2d 466 (Ind. 1988 ) (under all circumstances, including use of leading questions, reversible error to admit unreliable statement).
IV.
Crawford's Reframing of the Confrontation Clause Analysis
A. In General
Crawford v. Washington, 541 U.S. 36 (2004), and Davis v. Washington, 547 U.S. 813 (2006) , establish that the confrontation clause applies only to -testimonial‖ hearsay offered by the prosecution. Such evidence may be received only under one of three scenarios: 3 either
1.
The accused has forfeited his or her confrontation right by engaging in wrongdoing (directly or in a conspiracy) that was intended to and did cause the declarant to be unavailable to testify (proof of the wrongdoing may be difficult to achieve without the cooperation of an intimidated witness, however); see Giles v. California, 128 S.Ct. 2678 (U.S. 2008); or
2.
The declarant is unavailable to testify at trial (see ) and the accused has earlier (e.g., at a preliminary hearing) had an opportunity to cross-examine the declarant about his or her statement that is now being offered into evidence; or
3.
The out-of-court declarant who made the testimonial hearsay statement testifies at the trial, so that the accused has an opportunity to cross-examine the declarant at trial, Crawford, 541 U.S. at 59 n.9; Lawson v. State, 389 Md. 570, 587-89, 886 A.2d 876 (2005) .
If a statement helpful to the prosecution is -testimonial,‖ and neither of the first two scenarios has been met, Crawford and Davis maximize the prosecution's incentives to do everything possible to have the declarant testify at trial. There are, however, practical impediments to achieving this goal:
Child abuse victims who are very young may be found to be unqualified to testify at trial;
2. Parents or guardians may not wish to permit the prosecution to expose children to the stress of trial;
Child or adult witnesses may be unwilling to testify, for fear of retaliation; and 4. Some domestic violence victims may be entitled to invoke a marital privilege not to testify.
4
If the hearsay statement is "nontestimonial," the confrontation clause does not apply to its admission. Davis v. Washington. The only constitutional check will be the due process clause, under which a verdict that was based on unreliable hearsay would be constitutionally unsound. As to what is "reliable" we can still look to Ohio v. Roberts, 448 U.S. 56 (1980), for this due process purpose.
B.
In Determining Whether a Statement is Testimonial, Does It Matter that the Declarant Was a Child?
Although this particular argument of his has not yet gained traction with the courts, Professor Richard Friedman has argued that Avery young children@ are too young Ato be deemed a witness@ within the meaning of the confrontation clause, whether because of Acognitive@ reasons or because incapable of understanding Amaking a choice to testify,@ and their out-of-court utterances should be admitted Afor what they are worth, without pretending that the children have the capacity to act like adults.@ Richard D. Friedman, The Conundrum of Children, Confrontation, and Hearsay, 65 L. & CONTEMP. PROBS. 243, 251-52 & n.4 (No. 1, Winter 2002) . Thus, he concludes that statements by an eighteen-month-old and a two-and-a-half-year-old would probably not be testimonial. Id. at 249.
But in Crawford and Davis, Justice Scalia repeatedly asserts that the test for -testimony‖ turns on what an -objective‖ declarant would think.
5 Crawford, 541 U.S. at 52; Davis, 547 U.S. 813, 822, 826, 827, 828, 830 & n.5 (2006) . His "objective" test does not seem to leave room for the lower courts to focus on the declarant's youth. In Snowden v. State, 385 Md. 64, 90-91, 867 A.2d 314, 329 (2005) , the court adopted the view that the operable test was one -using an objective person, rather than an objective child of that age.‖ Accord State v. Henderson, 129 P.3d 646 (Kan. App. 2006 ), aff"d, 165 P.3d 776 (Kan. 2007 . Contra People v. Stechly, 879 N.E.2d 333, 366 (Ill. 2007 ) (plurality decision) (age of child declarant is one factor to consider with regard to whether her statement to her mother on way to hospital was testimonial).
C. What Did Crawford and Davis Hold as to Whether a Statement is Testimonial or Nontestimonial?
Crawford finds the Sixth Amendment unclear on its face and therefore looks to the founders' intent when the Amendment was ratified in 1791. Justice Scalia, writing for the Court, concludes that the founders were concerned that we not repeat a practice that had occurred during -Bloody Mary's‖ reign in England where -following the civil law practice rather than the common law's approach -justices of the peace gathered ex parte statements from witnesses and later these were offered into evidence at some trials, without the accused being given a chance to cross-examine the makers of the statements.
Justice Scalia remarks, -The involvement of government officers in the production of testimonial evidence presents the same risk, whether the officers are police or justices of the peace.‖ He reasons that -witnesses are those who bear testimony,‖ but declines to articulate a definition of -testimonial.‖ Crawford explicitly states that the following are testimonial under any definition:
(1) -ex parte testimony at a preliminary hearing‖; (2 In footnote 1 in Davis, the Court qualified its reference to interrogation as follows: -This is not to imply, however, that statements made in the absence of any interrogation are necessarily nontestimonial. The Framers were no more willing to exempt from cross-examination volunteered testimony or answers to open-ended questions than they were to exempt answers to detailed interrogation.‖ present cases to hold as follows: Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution. Although one might call 911 to provide a narrative report of a crime absent any imminent danger, McCottry's call was plainly a call for help against bona fide physical threat. Third, the nature of what was asked and answered in Davis, again viewed objectively, was such that the elicited statements were necessary to be able to resolve the present emergency, rather than simply to learn (as in Crawford) what had happened in the past. That is true even of the operator's effort to establish the identity of the assailant, so that the dispatched officers might know whether they would be encountering a violent felon. And finally, the difference in the level of formality between the two interviews is striking. Crawford[‗s wife] was responding calmly, at the station house, to a series of questions, with the officer-interrogator taping and making notes of her answers: McCottry's frantic answers were provided over the phone, in an environment that was not tranquil, or even (as far as any reasonable 911 operator could make out) safe.
We conclude from all this that the circumstances of McCottry's interrogation objectively indicate its primary purpose was to enable police assistance to meet an ongoing emergency. She simply was not acting as a witness; she was not testifying. * * * This is not to say that a conversation which begins as an interrogation to determine the need for emergency assistance cannot, as the Indiana Supreme Court put it, "evolve into testimonial statements," once that purpose has been achieved. In this case, for example, after the operator gained the information needed to address the exigency of the moment, the emergency appears to have ended (when Davis drove away from the premises). The operator then told McCottry to be quiet, and proceeded to pose a battery of questions. It could readily be maintained that, from that point on, McCottry's statements were testimonial, not unlike the -structured police questioning‖ that occurred in Crawford. This presents no great problem. Just as, for Fifth Amendment purposes, -police officers can and will distinguish almost instinctively between questions necessary to secure their own safety or the safety of the public and questions designed solely to elicit testimonial evidence from a suspect,‖ trial courts will recognize the point at which, for Sixth Amendment purposes, statements in response to interrogations become testimonial. Through in limine procedure, they should redact or exclude the portions of any statement that have become testimonial, as they do, for example, with unduly prejudicial portions of otherwise admissible evidence.
On the other hand, it held that in the companion case of Hammon v. Indiana, the domestic violence victim's (1) oral statements to the responding police, in answer to their questions and (2) her affidavit signed at the scene were both testimonial. Justice Scalia analyzed the statements to the responding police as follows:
It is entirely clear from the circumstances [in Hammon] that the interrogation was part of an investigation into possibly criminal past conduct-as, indeed, the testifying officer expressly acknowledged. There was no emergency in progress; the interrogating officer testified that he had heard no arguments or crashing and saw no one throw or break anything. When the officers first arrived, Amy told them that things were fine, and there was no immediate threat to her person. When the officer questioned Amy for the second time, and elicited the challenged statements, he was not seeking to determine (as in Davis) -what is happening,‖ but rather -what happened.‖ Objectively viewed, the primary, if not indeed the sole, purpose of the interrogation was to investigate a possible crime. . . . 7 Justice Thomas roundly criticized the Court for failing to provide a workable standard for distinguishing between testimonial and nontestimonial statements:
In many, if not most, cases where police respond to a report of a crime, whether pursuant to a 911 call from the victim or otherwise, the purposes of an interrogation, viewed from the perspective of the police, are both to respond to the emergency situation and to gather evidence. See New York v. Quarles, 467 U.S. 649, 656 (1984) (-Undoubtedly most police officers [deciding whether to give Miranda warnings in a possible emergency situation] would act out of a host of different, instinctive, and largely unverifiable motives-their own safety, the safety of others, and perhaps as well the desire to obtain incriminating evidence from the suspect‖). Assigning one of these two -largely unverifiable motives,‖ primacy requires constructing a hierarchy of purpose that will rarely be present-and is not reliably discernible. It will inevitably be, quite simply, an exercise in fiction. * * * [T]he fact that the officer in Hammon was investigating Mr. Hammon's past conduct does not foreclose the possibility that the primary purpose of his inquiry was to assess whether Mr. Hammon constituted a continuing danger to his wife, requiring further police presence or action. It is hardly remarkable that Hammon did not act abusively towards his wife in the presence of the officers, and his good judgment to * * * It was formal enough that Amy's interrogation was conducted in a separate room, away from her husband (who tried to intervene), with the officer receiving her replies for use in his -investigat [ion] .‖ * * * Both declarants [Hammon's wife, Amy, and Crawford's wife, Sylvia] were actively separated from the defendant-officers forcibly prevented Hershel from participating in the interrogation. Both statements deliberately recounted, in response to police questioning, how potentially criminal past events began and progressed. And both took place some time after the events described were over. Such statements under official interrogation are an obvious substitute for live testimony, because they do precisely what a witness does on direct examination; they are inherently testimonial. * * * Amy's narrative of past events was delivered at some remove in time from the danger she described. And after Amy answered the officers' questions, he had her execute an affidavit, in order, he testified, -[t]o establish events that have occurred previously.‖
In extending -testimonial‖ to responses to at least some responses to initial police inquiries in the field, 8 the Davis court went beyond -formalized testimony or its equivalent‖ and thus lost the vote of Justice Thomas. 407 Md. 307, 965 A.2d 75 (2009) (excited statements by an assault victim, at the scene-in answer to the responding officer's questions, after telling the victim that he was -there for an investigation,‖ asking -‗what happened' ‖ and -‗where she got the marks' ‖-that defendant had kicked her and grabbed her around her neck were testimonial; the defendant was outside the victim's apartment, sitting on some steps; Judge Adkins, writing for a unanimous court, distinguished the case -from those in which officers encountered victims with apparent severe injuries requiring immediate medical attention and/or where an assailant had not yet been located‖). Although we necessarily reject the Indiana Supreme Court's implication that virtually any -initial inquiries‖ at the crime scene will not be testimonial, we do not hold the opposite-that no questions at the scene will yield nontestimonial answers. We have already observed of domestic disputes that -[o]fficers called to investigate . . . need to know whom they are dealing with in order to assess the situation, the threat to their own safety, and possible danger to the potential victim.‖ Hiibel, 542 U.S. at 186, 124 S.Ct. 2451. Such exigencies may often mean that "initial inquiries" produce nontestimonial statements. But in cases like this one, where Amy's statements were neither a cry for help nor the provision of information enabling officers immediately to end a threatening situation, the fact that they were given at an alleged crime scene and were -initial inquiries‖ is immaterial.
See State v. Lucas,
D.
What of Statements Not Made During Interrogation by the Police or an Agent of the Police?
Elicitation by Police or Their Agents
Justice Scalia, writing for the Crawford Court, concluded that the founders were concerned that we not repeat a practice that had occurred during ABloody Mary=s@ reign in England where justices of the peace gathered ex parte statements from witnesses, and these were later offered into evidence without the accused's being given a chance to cross-examine the declarants. He remarked, AThe involvement of government officers in the production of testimonial evidence presents the same risk, whether the officers are police or justices of the peace.@ 541 U.S. at 53. Crawford thus included as testimonial not only in-court testimony but also statements made in response to police interrogation.
In Crawford the statement in question was made in response to police interrogation at the station house. In Davis the Court expanded the definition to include some statements elicited by police at a crime scene as well as some elicited by 911 operators; it explicitly assumed that 911 operators are -law enforcement personnel,‖ agents of the police. 547 U.S. at 817, 822, 823 n.2.
Lower courts also have found statements to be testimonial when elicited by agents of the police. E.g., Snowden, 385 Md. at 84-88, 867 A.2d at 317, 325-27 (social worker, who interviewed child victims Aat a County-owned and operated facility unfamiliar to the children and used for the purpose of investigating and assessing victims of child abuse,@ with a police detective present in the room, and after a suspect had been identified; moreover, each child had stated that -she was aware that she was being interviewed as a result of her accusations against [the defendant]‖). See also Bobadilla v. Carlson, 570 F.Supp.2d 1098 (D. Minn. 2008 ) (granting habeas relief on ground state court unreasonably held child's videotaped statement to a social worker in presence of a police officer was nontestimonial).
Both Crawford and Davis involved situations where the declarant knew she was speaking to police or their agents. Dictum in Crawford, 541 U.S. at 58, distinguished from the case before it Bourjaily v. United States, 483 U.S. 171, 181-84 (1987) , which had upheld the admission of statements made unwittingly to an FBI informant. . . .‖ Of course, the Bourjaily statements were statements by a coconspirator during and in furtherance of the conspiracy, which by definition were not intentionally made to the government. But the dictum indicates that the government's involvement alone is insufficient to make a speaker's statement testimonial.
2.
Statements to Others answer to question by non-government employee, director of Children's Assessment Center, upon seeing blood in child's -pull-up,‖ after accompanying child to bathroom, as to whether child had -an owie,‖ was nontestimonial).
But Davis explicitly cautions that -statements made in the absence of any interrogation are [not] necessarily nontestimonial,‖ and that the confrontation clause will cover -volunteered testimony.‖ 547 U.S. at 822 n.1.
V. Excited Utterances
A. Are Excited Utterances Testimonial?
Crawford Cast Doubt on White v. Illinois
Before Crawford, excited utterances 9 by children were freely admitted against criminal defendants, even when the children did not testify. E.g., White v. Illinois, 502 U.S. 346 (1992). In Crawford, however, Justice Scalia commented: -One case arguably in tension with the [Crawford] rule requiring a prior opportunity for cross-examination when the proffered statement is testimonial is White v. Illinois, which involved, inter alia, statements of a child victim to an investigating police officer admitted as spontaneous declarations.‖ 541 U.S. at 58 n.8. His remark indicated that White's precedential value was in question.
The events at issue in White began when a 4-year-old screamed in the middle of the night. Her babysitter ran to the child's second floor bedroom. On her way there, she saw the defendant emerge from the bedroom and leave the house. The child told the babysitter that the defendant had -put his hand over her mouth, choked her, threatened to whip her if she screamed and had ‗touch [ed] her in the wrong places,' ‖ and when asked where, pointed to her vaginal area. 502 U.S. at 349. The babysitter telephoned the child's mother. When the mother returned home, the child told the mother the same thing, but added another detail. The mother called the police. Fortyfive minutes after the child had screamed, a police officer arrived and talked with the four-yearold at the family's kitchen table. Id. at 349-50. The Illinois court found, and the United States Supreme Court assumed, that the child's statements to her babysitter, her mother, and the police officer qualified as -spontaneous declarations‖ of the type referred to as excited utterances. The people who heard the child's statements testified to them at trial; the child did not testify.
The question on which certiorari was granted in White was whether the confrontation clause required that the child declarant be either produced at trial or found to be unavailable to testify before her excited utterances (as well as her subsequent statements made to a physician for the purpose of obtaining medical diagnosis or treatment) could be proved. Id. at 348-51 & n.2. The Court's majority, in an opinion by Chief Justice Rehnquist, held that no showing of unavailability was required, and that the admission of the evidence did not impinge upon the defendant's confrontation right. Id. at 354-55 & n.6.
The White court also held that the confrontation clause analysis applied to all hearsay evidence and rejected the government"s argument that the confrontation clause did not apply, because the child's statement was not an ex parte affidavit, deposition, or confession. Id. at 352 n.5. Justice Thomas, concurring in part and concurring in the judgment, joined by Justice Scalia, would have embraced the government's argument to some degree. But, intriguingly (given subsequent developments in Crawford and Davis), the concurring opinion criticized the government's proposed test as possibly being -difficult to apply‖ and overbroad, on the ground that it might have included the victim's statement to the investigating officer. 10 
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If not carefully formulated, however, the approach might be difficult to apply and might develop in a manner not entirely consistent with the crucial -witnesses against him‖ phrase. Justice Scalia's dictum in Crawford suggested that he had changed his view to one that would include at least the child's kitchen table statements to the police officer as within the reach of the confrontation clause.
Davis
The Davis majority, again in an opinion authored by Justice Scalia, threaded the needle by holding that Amy Hammon's statements to responding police at the scene of domestic violence were testimonial, because the circumstances -objectively indicate [d] In dictum he implied that once the immediate emergency was over, the victim's statements became testimonial: This is not to say that a conversation which begins as an interrogation to determine the need for emergency assistance cannot, as the Indiana Supreme Court put it, Aevolve into testimonial statements,@ once that purpose has been achieved. In this case, for example, after the operator gained the information needed to address the exigency of the moment, the emergency appears to have ended (when Davis drove away from the premises). The operator then told McCottry to be quiet, and proceeded to pose a battery of questions. It could readily be maintained that, from that point on, McCottry=s statements were testimonial, not unlike the Astructured police questioning@ that occurred in Crawford.
Id. at 828-29. Compare Marquardt v. State, 164 Md. App. 95, 121-22, 127-28, 882 A.2d 900 (2005) (an assault victim called 911 on her cell phone and it was left on during the assault; her pleas to the defendant during the assault, which were recorded by the 911 facility, were nontestimonial; her subsequent statements made to an investigating officer at the hospital were testimonial), cert. denied, 390 Md. 91, 887 A.2d 656 (2005) .
Excited Utterances to Persons Not Law Enforcement Agents
Post-Crawford, the lower courts have found excited utterances to persons other than police or their agents to be nontestimonial. 1187-89 (1991) (no abuse of discretion in admission of evidence as excited utterance, when foundational evidence supported finding that the statement, a telephone call by a crying 14-year-old girl to her sister, relating sexual abuse by their uncle that had occurred that evening, was uttered spontaneously, so that she was incapable of -forethought or deliberate design‖); Moore v. State, 26 Md. App. 556, 561-67, 338 A.2d 344, 347-49 (1975) (no abuse of discretion to admit statement by 3½-year-old child that -‗Daddy was mad, Daddy did it,' ‖ made to physician in response to question, within hours after alleged beating that inflicted massive injuries).
The courts take into consideration the youth of the declarant in ascertaining whether the stress continued, unabated. E.g., Morgan v. Foretich, 846 F.2d 941, 945-48 (4th Cir. 1988 ) (over years from 2½ to 4-years-old); United States v. Iron Shell, 633 F.2d 77, 83, 85-86 (8th Cir. 1980 ) (9-year-old who had been sexually assaulted).
Often, however, child victims' statements do not even qualify under the evidence rule, as children frequently do not disclose close enough in time to the event at issue. See Knapp v. White, 296 F.Supp.2d 766, 778 (E.D. Mich. 2003) (not improper for police officer to give expert testimony, based on past experience in similar cases, that -children often delay reporting sexual abuse‖).
If they disclose only upon a second event that brings the earlier startling event to mind, the requisite unbroken stress and the circumstantial guarantee of no memory problem 11 are arguably missing. See Harnish v. State, 9 Md. App. 546, 266 A.2d 364 (1970) (reversing conviction because mother of 5-year-old sexual abuse victim was permitted to testify as to what child said to her --after accused came over and asked her to send child to his home --regarding incident which had occurred 11 days earlier). (Ohio App. 1985 ) (14-year-old child's seeing television program about incest was a startling event, so that her spontaneous statements, when found hiding in a cubbyhole in a friend's home, about sexual abuse committed on her the night before, and for years earlier, were properly admitted). In Fowler the statements were to police officers who were looking for her, one hour after she had been reported missing by her mother and stepfather, and in response to a question as to why she had run away. (4), the hearsay rule does not exclude those parts of statements made by a person who is seeking "medical treatment or medical diagnosis in contemplation of treatment," when they -describ[e] medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external sources thereof insofar as reasonably pertinent to treatment or diagnosis in contemplation of treatment.‖ A circumstantial guarantee of the declarant's sincerity is present only when the declarant seeks medical treatment or diagnosis in order to determine whether medical treatment is necessary.
Query: Even if qualifying as excited utterances, were the statements in
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The courts have required a foundational showing, then, of two components: -first, is the declarant's motive consistent with the purpose of the rule; and second, is it reasonable for the physician to rely on the information in diagnosis or treatment.‖ Iron Shell, 633 F.2d at 84.
Declarant's Motive: Requisite Understanding of Medical Relevance
The evidence must support a Md. Rule 5-104(a) finding by the court that the declarant understood that her being given appropriate medical care turned on her being completely accurate in her statements to the hearer. This standard was held to have been met, for example, in In re Rachel T., 77 Md. App. 20, 549 A.2d 27 (1988) (child was almost 5 years old, and, inter alia, she had been told by physician that the questions asked of her were to determine why she had had vaginal bleeding). If the health professional needed to know the source of an injury in order to determine treatment (for example, to determine what antidote was needed for a poison), the patient's statement as to source should be admissible --particularly if the doctor told the patient that the information was necessary for proper treatment. See United States v. Narciso, 446 F. Supp. 252, 289 (E.D. Mich. 1977 ) (patient's statement as to who gave him an injection --though doctor testified that it was necessary to find out that person's identity so as to learn what medication had been injected, so as to determine what treatment was required --was not admissible under FRE 803(4), since it was not clear that patient was told this, so patient's motivation may not have been to aid in diagnosis or treatment).
Although the cases are not unanimous, many courts have concluded that the identity of a child's abuser is pertinent to the child's medical treatment. E.g., United States v. Bercier, 506 F.3d 625, 632-33 (8th Cir. 2007 ) (-Such statements may be admissible if the identity of the abuser is relevant to treating the victim's emotional or psychological injuries.
But the government must demonstrate that (i) the physician made clear to the victim that inquiry into the abuser"s identity was essential to diagnosis and treatment, and (ii) "the victim manifest[ed] such an understanding.‖) (emphasis added)
; United States v. Edward J., 224 F.3d 1216, 1219-20 n.3 (10th Cir. 2000) (in Tenth Circuit, there is no requirement that physician first explain to child that identity of abuser is important for child's treatment); United States v. Tome, 61 F.3d 1446, 1449-51 (10th Cir. 1995) (identification of assailant is admissible when made by victim of domestic sexual abuse) (over partial dissent), rev'd on other grounds, 513 U.S. 150 (1995); United States v. Yazzie, 59 F.3d 807 (9th Cir. 1995) (mother's out-of-court statements to doctor for purposes of medical diagnosis and treatment of child for sexual abuse, which identified defendant stepfather as perpetrator, were admissible under medical treatment exception to hearsay rule); United States v. Balfany, 965 F.2d 575, 578-80 (8th Cir. 1992 ) (child victim's statements to medical doctor, social worker, and psychologists were admissible under FRE 803(4); identification of abuser was pertinent to doctor's recommendation for counseling and to others' diagnosis and treatment of child's emotional and psychological injuries; moreover, child testified at trial and was subject to meaningful cross-examination, so that there could be no violation of the confrontation clause); United States v. Provost, 875 F.2d 172, 176-77 (8th Cir. 1989 ) (proper to have admitted child sexual abuse victim's statement to physician and two psychologists that her stepbrother abused her; -The nature and extent of an abuse victim's psychological problems often depend on the identity of the abuser.‖); United States v. Cherry, 938 F.2d 748, 756-57 (7th Cir. 1991) (13-year-old victim's statements to doctor that defendant held her arms down, raped her, and told her not to tell anyone were admissible under FRE 803(4), because of need for treating psychological manifestations of trauma as well as physical ones); United States v. Renville, 779 F.2d 430, 438 (8th Cir. 1985) (-statements of identity to a physician by a child sexually abused by a family member are of a type physicians reasonably rely on in composing a diagnosis and course of treatment‖); Williams v. Gov Buda, 949 A.2d 761 (N.J. 2008 ) (social worker interviewed child in hospital; a social worker's -primary obligation is not to collect evidence of past events to secure the prosecution of an offender, but to protect prospectively a child in need‖; her questioning of child who had suffered life threatening injuries yielded nontestimonial responses, which qualified as excited utterances; social worker took immediate steps to assure that defendant was not allowed access to child). But see Coates v. State, 405 Md. 13, 950 A.2d 114 (2008) (reversible error to admit 7-year-old's statements to pediatric nurse practitioner identifying sexual abuser, when record did not show child understood medical purpose of information); Cassidy v. State, 74 Md. App. 1, 536 A.2d 666, 682 n.14 (1988) (identity of abuser is generally inadmissible under this hearsay exception, although -When there is danger that an assault victim may have contracted a communicable disease, the identity of the assailant may take on significant medical pertinence.‖). (4)).
Indeed, a jurisdiction's holding under its tort law that a patient properly states a medical malpractice claim against his treating physician for failing to prevent continual, long-term child sexual abuse by members of his household, e.g., Bentley v. Carroll, 355 Md. 312, 734 A.2d 697 (1999) , would seem to compel a finding that -medical treatment‖ under its 5-803(b)(4)-type hearsay exception includes protection against continued child abuse. The United States Supreme Court has not yet ruled on which, if any, 5-803(b)(4)-type statements are testimonial. White v. Illinois involved a child's 803(b)(4)-type statements as well as excited utterances, but the Court's opinion in Crawford singled out only the admission of the child's latter statements to the police officer as being -in tension‖ with the Crawford rule. Again, in dictum in Giles v. California, 128 S.Ct. at 2693, Justice Scalia wrote, -statements to physicians in the course of receiving treatment would be excluded, if at all, only by hearsay rules. . . .‖ Yet if this were entirely so, the police could take suspected crime victims to the hospital, and prosecutors could offer all their statements that qualified under 5-803(b)(4), without ever having to worry about the confrontation clause or calling the victim to testify. Such a result, clearly circumventing Crawford, will not be accepted by the Court.
Lower courts' cases applying Crawford and Davis to 5-803(b)(4)-type statements fall into essentially two groups. One first asks, were the medical personnel acting as agents of law enforcement? If so, then was their purpose -viewed -objectively‖ -in questioning the child primarily to resolve an -ongoing emergency,‖ thus yielding nontestimonial responses? Or was their primary purpose to obtain facts regarding -past events‖ that were -potentially relevant to later criminal prosecution‖ (yielding testimonial responses)?
The other asks, even absent a connection between the police and the health professionals, was the latter's -primary purpose‖ medical?
Under both approaches, the ultimate question is whether the patient/declarant's primary purpose -viewed -objectively‖ -in giving the particular information was medical. See Davis, 547 U.S. at 822 n.1 (-[E]ven when [police] interrogation exists, it is in the final analysis the declarant's statements, not the interrogator's questions, that the Confrontation Clause requires us to evaluate.‖).
Police Involvement Present or Inferrable
When there is a clear nexus between law enforcement and the medical professionals -as in the case of state-paid SAFE nurses, for example, or when a child is interviewed at a governmental child abuse center, the lower courts generally have held the child's statements to have been made to an agent of the police. Most of these cases conclude that the child's statements under these circumstances are testimonial. E.g., United States v. Bordeaux, 400 F.3d 548, 555-58 (8th Cir. 2005) (child's statements in videotaped forensic interview at child abuse center, recounted by a doctor who observed the interview, were testimonial, as -the purpose was to collect information for law enforcement,‖ even though the child's statements -may also have had a medical purpose‖); State v. Blue, 717 N.W.2d 558 (N.D. 2006) (semble). See Snowden, 867 A.2d at 300 (child's statement testimonial when -made to a health or social work professional that is working in tandem with law enforcement in furtherance of ongoing and formal criminal investigation‖) (emphasis added).
But when the child has been brought to the hospital by police immediately following the incident at issue, some courts have found the -primary purpose‖ to be medical. E.g., Griner v. State, 168 Md. App. 714, 726-46, 899 A.2d 189, 201-08 (2006) (trial court found that 4-yearold's statements as to his existing eye injury to hospital nurse who admitted him to pediatric ward were nontestimonial, even though he had been taken to hospital by police; had defense preserved question, appellate court would hold that trial court ruled correctly). See Webster v. State, 151 Md. App. 527, 537-53, 827 A.2d 910, 916-25 (2003) (4-year-old child was brought to hospital by police; SAFE nurse's testimony established that the examination by her and the physician had a dual purpose: ascertainment of what treatment and diagnostic tests are necessary, and evidence collection and preservation; in this situation, then, the patient had -the requisite motive for providing the type of ‗sincere and reliable' information that is important to that [medical] diagnosis and treatment‖).
No Police Involvement
This -nontestimonial‖ result has been more commonly found where there was no connection shown between the hospital and the police. See United States v. Peneaux, 432 F.3d 882, 895-96 (8th Cir. 2005) , cert. denied, 549 U.S. 828 (2006) (statement made by a 3-year-old child to his pediatrician during an interview -for the purpose of ensuring his health and protection, [when] there is no evidence that the interview resulted in any referral to law enforcement,‖ was nontestimonial); Clark v. State, 199 P.3d 1203 (Alaska App. 2009 ) (adult patient's statements to ER personnel that boyfriend hit her were nontestimonial; medical personnel's primary purpose, and declarant's in going to ER, was current need for medical diagnosis and treatment, where declarant heard something break and thought her face might become deformed); People v. Cage, 155 P.3d 205, 220 n.20 (Cal. 2007) 
Effect of Child Abuse Reporting Requirement
Many states' statutes require that persons knowing or reasonably suspecting abuse or neglect of a child or a vulnerable adult report that information to authorities (to law enforcement or social services). E.g., Md. Code Ann., . Does this requirement make those who report such information -agents of law enforcement,‖ such that a child or vulnerable adult's statement to those persons may be considered testimonial? In a state such as Maryland, where the duty to report extends to all persons, id. § 5-705, accepting that argument would make everyone in Maryland potentially such an agent. Concluding that every citizen is a government agent seems clearly at odds with Crawford's historical rationale.
The California Supreme Court has held that a reporting requirement did not make a child's statement to his physician, that his mother had cut his face with a piece of glass, testimonial. The court reasoned:
[T]he reporting statute does not oblige a doctor to investigate or ascertain, for purposes of possible criminal prosecution, whether a patient has suffered such abuse. The physician's sole duty is to make a report -whenever [he or she] in his or her professional capacity or within the scope of his or her employment, has knowledge of or observes a child whom the [physician] knows or reasonably suspects has been the victim‖ of abuse or neglect.
The mere fact that doctors must report abuse they see, suspect, or know of in the course of practice does not transform them into investigative agents of law enforcement. Nor does it convert their medically motivated questions during the examination of minor patients into investigatory interrogations that elicit testimonial responses. Here, despite Dr. Russell's incidental status as a mandatory reporter of suspected abuse, -the circumstances objectively indicate‖ that the -primary purpose‖ of his question, and John's answer, was to pinpoint the nature of a serious acute injury in order to provide immediate treatment, not to establish, for potential criminal purposes, that John was abused. [FN As defense counsel conceded at oral argument, defendant's -mandatory reporter‖ argument would mean that certain statements by a 17-year-old patient to a treating physician are automatically testimonial, while an 18-year-old patient's identical statements, made under identical circumstances for identical reasons, are not. We see no basis to reach such an illogical conclusion.]
People v. Cage, 155 P.3d 205, 219-20 & n.19 (Cal. 2007 ) (emphasis in original) (citation omitted), cert. denied, 128 S. Ct. 612 (2007) . See State v. Buda, 949 A.2d 761, 779-80 (N.J. 2008 ) (under circumstances of case, statements to mandatory reporter, social worker, were not testimonial). Contrast with Cage the facts of People v. Stechly, 870 N.E.2d 333 (Ill. 2007 ) (plurality decision) (5-year-old child's statements to her mother on ride to hospital were nontestimonial, but child's statements to -mandatory reporters‖ of child abuse were testimonial, where nurse and social worker's comments focused on making reports, and they took no other action) and State v. Henderson, 160 P.3d 776 (Kan. 2007 ).
The lower California appellate court in Cage, affirmed by the California Supreme Court, reasoned:
No reasonable person in John's shoes would have expected his statements to Dr. Russell to be used prosecutorially, at defendant's trial. This is true even if he thought the doctor might relay his statements to the police. After all, anyone who obtains information relevant to a criminal investigation might (and certainly should) pass it along [to] the police. This possibility, standing alone, does not suffice to make hearsay testimonial within the meaning of Crawford.
15 Cal. Rptr. 3d 846, 855 (Cal. App. 4th Dist. 2004 ), aff'd, 155 P.3d 205 (Cal. 2007 ), cert. denied, 128 S.Ct. 612 (U.S. 2007 ).
VII. "Tender Years" and "Catch-All" Exceptions
Because statements of young children recounting their abuse often do not qualify under the more -firmly rooted‖ hearsay exceptions, most state legislatures have adopted -tender years‖ exceptions. See, e.g., Snowden, 867 A.2d 314 (Md. 2005 ) (8 and 10-year-old childrens' statements were testimonial). California also has a sui generis exception, which was applied in Giles, for statements by any victims of recent physical injury or threat of injury. Cal. Evid. Code § 1370.
Absent such statutory provisions, other states and the federal courts have employed the -catch-all‖ exception of FRE 807 and its state counterparts like (24) S. 150 (1995) creates an insurmountable -catch-22‖ for child abuse victims. Tome held that it was reversible error to admit, under FRE 801(d)(1)(B), a young child's prior consistent statements recounting the charged abuse, on the ground that they preceded the motive alleged by the defendant, her father, to fabricate: that she wanted to live with her mother. Upon the mere assertion by the defense of the existence of that motive, it would have been impossible for any of the child's prior statements to have qualified under the Rule, as construed by the majority. See, e.g., United States v. Bercier, 506 F.3d 625, 629-33 (8th Cir. 2007 ) (reversible error to admit prior consistent statements of sexual assault victim).13 The Court of Appeals of Maryland has followed Tome in construing . Holmes v. State, 350 Md. 412 (1998) .
But Md. Rule 5-802.1(d) recognizes a hearsay exception for a victim's prompt reports of sexual assault, where the victim testifies at trial and is subject to cross-examination concerning the statement, would be beneficial. Id. See, e.g., Nelson v. State, 137 Md. App. 402, 768 A.2d 738 (2001) (13-year-old girl's statement to her 11-year-old sister, made shortly after defendant left their apartment, that defendant had raped her, qualified for admission under Md. Rule 5-802.1(d); victim's statements a day later to her school counselor and to a nurse-sexual assault examiner would likely also have so qualified, but no objections to them were preserved). This exception, unlike Md. Rule 5-802.1(B), has the decided advantage for the prosecution that it (like 803 and 804 hearsay exceptions) does not require that the victim testify consistently with the outof-court statement.
IX.
Maryland (b) Subject to subsection (c) of this section, before admitting a statement under this section, the court shall hold a hearing outside the presence of the jury at which:
(1) The Maryland Rules of Evidence are strictly applied; and (2) The court finds by clear and convincing evidence that the party against whom the statement is offered engaged in, directed, or conspired to commit the wrongdoing that procured the unavailability of the declarant, (c) A statement may not be admitted under this section unless:
(1) The statement was: (i) Given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding or in a deposition; (ii) Reduced to writing and signed by the declarant; or (iii) Recorded in substantially verbatim fashion by stenographic or electronic means contemporaneously with the making of the statement; and (2) As soon as is practicable after the proponent of the statement learns that the declarant will be unavailable, the proponent notifies the adverse party of:
(i) The intention to offer the statement; (ii) The particulars of the statement; and (iii) The identity of the witness through whom the statement will be offered.
criminal statute. 15 The Rule, however, does not restrict the types of civil cases to which the Rule applies; nor does it change the procedure typically followed under Md. Rule 5-104(a).
X.
Other Significant Developments In civil actions in which a witness is unavailable because of a party's wrongdoing, a statement that (i) was (a) given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding or in a deposition; (b) reduced to writing and was signed by the declarant; or (c) recorded in substantially verbatim fashion by stenographic or electronic means contemporaneously with the making of the statement, and (ii) is offered against a party who has engaged in, directed, or conspired to commit wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness, provided however, the statement may not be admitted unless, as soon as practicable after the proponent of the statement learns that the declarant will be unavailable, the proponent makes known to the adverse party the intention to offer the statement and the particulars of it. In Rollins v. State, the Court of Appeals affirmed a Court of Special Appeals' decision that -the findings in an autopsy report of the physical condition of a decedent, which are routine, descriptive and not analytical, [and] which are objectively ascertained‖ were non-testimonial. The medical examiner-declarant had moved to California and did not testify, but his deputy medical examiner testified, basing her testimony on the autopsy report. The trial court had redacted some of the original medical examiner's opinions regarding -disease . . . [,] smothering . . . [and] homicide . . . by asphyxiation.‖ In an opinion by Judge Greene, a unanimous Court of Appeals held:
[T]he autopsy report, as redacted, contained non-testimonial hearsay statements in nature that were admissible under either the business or public records exceptions to the hearsay rule. We further hold that, under the facts of the instant case, the availability of a witness is immaterial to the question of admissibility of hearsay evidence under either the business or public records exception. Opinions, speculation, and other conclusions drawn from the objective findings in autopsy reports are testimonial and should be redacted before the report is admitted into evidence. * * * The information that was not redacted from the autopsy report, while it might eventually be used in a criminal trial, was not created for that express purpose, and was statutorily required to be determined by the medical examiner and placed into the report pursuant to § 5-311 of the Health General Article.
In contrast to Rollins, see United States v. Feliz, 467 F.3d 223 (2d Cir. 2001 ) (finding autopsy reports to be nontestimonial business records and public records and affirming
XI. Hypotheticals
Are the following statements testimonial? Erik (boyfriend of Calen's mother) had been babysitting 3-year-old Calen, her older brother, and her cousin, 1½-year-old Jasmine, on the day Calen died.
In Erik's trial for Calen's murder, prosecution calls Jasmine's mother to testify thatthough they had never discussed Erik's involvement -after Calen's death, Jasmine became afraid of strangers and loud noises [wincing, hiding, and crying] and began having nightmares and running into her mother's room, asking, -Is Erik going to get me?‖ * * *
Griner v. State, 899 A.2d 189 (Md. 2006)
At 10:00 a.m., two police officers responded to a call requesting they check on the welfare of 4-2/3-year-old Chase, who was being raised by his grandmother-defendant, as her own child. They saw that Chase's right eye was swollen and partially shut; he had a cut above the eye, with stitches in it.
Grandmother said that Chase had fallen at a skating rink, and he had received medical attention. When Grandmother permitted one officer to speak separately with Chase, he said he had fallen on a step. When asked, Chase said he had not gone to a doctor; defendant had stitched the cut. Police called for an ambulance to have paramedics examine Chase's eye.
Ambulance took Chase to hospital. Both an officer and defendant followed in their vehicles. County social worker questioned Chase at 12:00 noon. Chase said he hurt his eye when he fell on the ice at a skating rink. When the LCSW asked Chase about his -mom,‖ Chase said that she hit him a lot -all over,‖ with a -pow stick,‖ a cane, and a belt. He said that she hit him in the eye with the pow stick the preceding day, and that she stitched the cut above his eye. Chase said that defendant would tie him to his bed and that once, while tied up, he had gone 3 days without food: he would be untied to use the bathroom, and he had been given water, because he apologized.
A police detective arrived, spoke with the LCSW, and then interviewed Chase, while various doctors and nurses were in and out of the room as they attended to Chase's medical needs. [When asked by a doctor what happened, Chase said he had fallen. When Chase became upset, doctor ceased questioning.] Chase was admitted to hospital. A registered Nurse saw Chase in the pediatric ward after he was sent from the ER. Nurse found Chase's right eye to be -really swollen and red‖ and that he had two sutures above the eye. Nurse introduced herself as a nurse, explained to Chase that she was going to take care of him, and that she would examine him from -head to toe.‖ Nurse asked Chase if he could open his injured eye wide enough to see clearly, and Chase said that he could. She touched the eye lightly and noted that -it was pretty warm to the touch.‖ She noted that -he had various scars and bruises throughout his body.‖ The scars -were like U-and C-shaped marks.‖ When Nurse asked Chase what happened to his eye, he replied that he had fallen. Upon seeing the other bruises and scars, she asked Chase if he was sure he had fallen. Chase responded: -[W]ell actually my mom hit me with a stick.‖ When Nurse asked why his mom hit him, Chase answered that it was because he had been -a bad boy‖ and had not done his -math and spelling lessons.‖ Nurse asked Chase about the scars on his body, and he stated that his mom had hit him with a stick.
Chase was released from the hospital and taken to a foster home the next day. Twelve days later, a Department of Health and Human Services pediatrician examined Chase, in the presence of the LCSW. When the doctor asked what happened, he stated that his mother hit him with a stick because he was bad and did not do his math.
Upon removing Chase's clothing, the doctor observed -all these bruises, old scars really, of injury to his skin.‖ He had -linear scars‖ on his body and -loop marks‖ on his back and thighs. Chase indicated that he had gotten the loop marks on his thighs when appellant hit him with an -electric.‖ Chase also said that appellant had hit him with a stick on his eye and that no one else had hit him.
The doctor testified at trial that she did not ask Chase leading questions and did not suggest to him what had happened to him. She opined that, due to the location of the loop marks and the pattern of marks, the marks were intentionally inflicted and were consistent with having been caused by use of an electrical cord. * * *
State v. Fowler, 500 N.E.2d 390 (Ohio 1985)
On October 14, at 7:00 p.m., Kimberly, a 14-year-old girl, was reported missing to the police by her mother and stepfather. An hour later, the child was located at a friend's residence and officers were dispatched to that address. They located Kimberly hiding behind some boxes in an upstairs cubbyhole. Her aspect was described as upset and scared. When the police asked why she had run away from home, Kimberly related that her stepfather had involved her in ongoing acts of incest, imposing oral sex upon her. She told police that she had seen a movie that evening called -Something About Amelia‖
